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DECISION AND ORDER
DENYING BENEFITS

This proceeding arisesfromadam for benefits under the Black Lung Benefits Act, 30U.S.C. 88
901945 (the Act) and the regulations issued thereunder, which are found in Title 20 of the Code of
Federd Regulaions. Regulations referred to herein are contained in that Title!

Benefitsunder the Act are awarded to cod miners who are totaly disabled within the meaning of
the Act due to pneumoconioss, or to the survivorsof coal minerswhose death was due to pneumoconiosis.

tUnless otherwise noted, the regulations cited are the revised regulations, effective January 19,
2001, found at 20 C.F.R. § 718, et. seq. (2000).
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Pneumoconiosis, commonly known as black lung, isadust disease of the lungs resulting from coal dust
inhaation.

On December 1, 2000, this case was referred to the Office of Adminigtrative Law Judgesfor a
formal hearing. Subsequently, the case was assigned to me. The hearing was held before me in Wilkes-
Barre, Pennsylvania on September 11, 2001, where the parties had full opportunity to present evidence
and argument. Thefollowing exhibitswere submitted post-hearing and pursuant to my ruling a the hearing
are now admitted into evidence: the X-ray reports of Drs. Ahmed, Cappi€llo, and Miller, and two reports
by Dr. Venditto and Dr. Sméaro vdidaing the August 14, 2001 pulmonary function study.? (CX 21)*
Employer filed a brief on December 28, 2001. Claimant did not submit a brief. This decision is based
upon an anaysis of the record, the arguments of the parties, and the applicable law.

l. ISSUES

The partiesstipulated that Clamant had 43 years of coal mine employment. (T 20). Therefore, the
issues presented for resolution are:

1. Whether Claimant has pneumoconioss as defined by the Act and regulations; and
2. whether Clamant’s pneumoconiosis arose out of coal mine employment; and

3. whether Clamant is totaly disabled; and

4, whether Clamant’ s disability is due to pneumoconioss.

1. FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. Procedural Background

Clamant filed the ingant initid damfor benefits on April 11, 2000. (DX 1) The Didrict Director
denied thedamonOctober 4, 2000, finding that Claimant had established no dements of entitlement. (DX
14) Clamant requested aformal hearing on October 6, 2000. (DX 15)

2At the hearing, in response to Claimant’ s specific request, | ruled that Claimant was permitted to
submit two validations of the August 14, 2001 pulmonary function study in addition to a report by Dr.
Kraynak. (T 13) Clamant submitted a third vaidation, that of Dr. Prince, marked “CX 22.” Thisis not
received into evidence & thistime asits submisson is contrary to my ruling at the hearing.

3The following abbreviations are used herein: “CX” refers to Clamant’s Exhibit; “DX” refersto
Director’ sExhibit; “EX” refersto Employer’ sExhibit; and “T” refersto thetranscript of the September 11,
2001 hearing.



B. Factud Background

Claimant was born on February 26, 1924. (DX 4; T 23) He has a 12th grade education. (DX
1) He married Anna Martusky Polukis on June 30, 1951. Sheis his sole dependent for purposes of
augmentation of benefitsunder the Act. (DX 5; T 23)

Claimant testified that he has experienced problemsbreathingfor the last threeyears. Theproblem
isworsewhenwakingonanindine. Claimant has been treated by both Dr. Kraynak and Dr. Langon for
his breathing problems. (T 29-30) Claimant testified that he worked in coad mines as a shuitle operator,
working above ground. (T 25-26, 34) Hisjob involved dimbing, repair work, and lifting weights of 100
pounds. (T 25-26) Claimant worked in cod mine employment until 1999 when he quit because he had
developed carpal tunnd syndrome. (T 32) Hetestified that he periodicaly smoked approximately %2 pack
of cigarettes aday over a40-50 year period. (T 38-39)

C. Entitlement

Becausethis dam wasfiled after the enactment of the Part 718 regulations, Claimant’ sentitlement
to benefitswill be evaluated under Part 718 standards. §718.2. Inorder to establish entitlement to benefits
under Part 718, Clamant mug prove that he has pneumoconioss, thet it arose out of his coal mine
employment, and that the pneumoconios's has caused him to be totally disabled.

1. Presence of Pneumoconioss

Thereare four means of establishing the existence of pneumoconiosis, set forthat § 718.202(a)(1)
through (a)(4):

a X-ray evidence. §718.202(a)(1).
b. Biopsy or autopsy evidence. 8§718.202(8)(2).
C. Regulatory presumptions. §718.202(a)(3).

(N} §718.304 — Irrebuttable presumption of total disability due to
pneumoconioss if there is evidence of complicated
pneumoconioss.

2 §718.305 — Where the dam wasfiled before January 1, 1982,
there is a rebuttable presumption of total disability due to
pneumoconioss if the miner has proven fifteen (15) years of cod
mine employment and there is other evidence demondrating the
existence of totdly disablingrespiratory or pulmonary impairment.
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3 §718.306 — Rebuttable presumption of entitlement gpplicable to
caseswhere the miner died onor beforeMarch 1, 1978 and was
employed in one or more cod mines prior to June 30,1971.

Physician’s opinions based upon objective medical evidence.
§ 718.202(a)(4).

The U.S. Court of Appeals for the Third Circuit has hed that, in considering whether the presence
of pneumoconios's has been established, “dl types of rdevant evidence must be weighed together to
determine whether the daimant suffers from the disease.” Penn Allegheny Coal Co. v. Williams, 114 F.3d
22 (3d Cir. 1997).4

X-ray evidence, § 718.202(a)(1)

Under § 718.202(a)(1) the existence of pneumoconioss can be established by chest X-rays
conducted and classfied in accordance with 8§ 718.102. The record contains the following X-ray

interpretations.
DATE OF DATE EX. NO. PHYSICIAN RADIOLOGICAL I.L.O.
X-RAY READ CREDENTIALS CLASSIFICATION
09/26/95 09/26/95 DX 24 Scott — Negative
10/29/98 10/30/98 DX 24 Conrad BCR, B® 2/2
08/23/00 08/24/00 DX 12 Kraynak — 12
08/23/00 09/17/00 DX 13 Navani BCR, B Negative
08/23/00 10/20/00 DX 25 Duncan BCR, B Negative
08/23/00 10/23/00 DX 25 Laucks BCR, B Negative
08/23/00 10/23/00 DX 25 Soble BCR, B Negative
08/23/00 02/01/01 CX 2,5 Ahmed BCR, B 1/0
08/23/00 02/08/01 CX 3,6 Cappiello BCR, B 1

“This case comes within the jurisdiction of the Third Circuit because Clament's coal mine
employment took place in Pennsylvania.

°A B-reader (“B”) isaphysician who has demonstrated a proficiency in assessing and dlassifying
x-ray evidence of pneumoconioss by successful completion of an examination conducted by the United
States Public Hedth Service. 42 C.F.R. §37.51. A physicianwhoisBoard-certified radiologist (“BCR”)
has received certification in radiology of diagnostic roentgenology by the American Board of Radiology,
Inc., or the American Osteopathic Association. 20 C.F.R. § 727.206(b)(2)(iii).

®Credentia's obtained from www.abms.org and www.odlj.dol.gov.
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DATE OF DATE EX. NO. PHYSICIAN RADIOLOGICAL I.L.O.
X-RAY READ CREDENTIALS CLASSIFICATION
08/23/00 02/15/01 CX 4,7 Miller BCR, B 1/0
01/11/01 05/23/01 EX 4 Duncan BCR, B Negative
01/11/01 05/30/01 EX 5 Soble BCR, B Negative
01/11/01 06/01/01 EX 6 Laucks BCR, B Negative
011101 09/26/01 CX 21,5 Ahmed BCR, B 1/0
01/11/01 09/27/01 CX 21,6 Cappiello BCR, B /0
011101 10/01/01 CX 21,7 Miller BCR, B 1/0

It is well-established that the interpretation of an X-ray by a B-reader may be given additiond
weight by the fact finder. Aimone v. MorrisonKnudson Co., 8 BLR 1-32, 34 (1985); Martin v. Director,
OWCP, 6 BLR 1-535, 537 (1983); Sharplessv. Cdifano, 585 F.2d 664, 66667 (4th Cir. 1978). The
Benefits Review Board has dso held that the interpretation of an X-ray by aphysicianwho is a B-reader
aswdl asaBoard-certified radiologist may be givenmore weight than that of aphysician who isonly aB-
reader. Scheckler v. Clinchfidd Coal Co., 7 BLR 1-128, 131 (1984). In addition, the judge is not
required to accord greater waght to the most recent X-ray evidence of record, but rather, the length of
time between the x-ray studies and the qudifications of the interpreting physicians are factors to be
considered. McMath v. Director, OWCP, 12 BLR 1-6 (1988); Pruitt v. Director, OWCP, 7 BLR 1-544
(1984). Glezav. Ohio Mining Co., 2 BLR 1-436 (1979).

Looking at the X-ray evidence as awhole, | find that it is in equipoise, as there are as many
negative as pogtive interpretations by physicians who are both Board-certified radiologistsand B-readers.
In viewing the most recent X-rays in isolation (those taken in January 2001 and August 2000), | find that
the scdetipsin favor of Employer, as Dr. Kraynak’s pogitive finding is entitled to minima weight and the
negative interpretations essentialy outweigh the postive. Based on the foregoing, | find that the X-ray
evidence does not support afinding of pneumoconioss.

Biopsy or autopsy evidence, § 718.202(a)(2)

A determination that pneumoconiosis is present may be based on a biopsy or autopsy. 8
718.202(a)(2). That method is unavailable here, because the current record contains no such evidence.

Regulatory presumptions, § 718.202(a)(3)

A determination of the existence of pneumoconioss may aso be made by using the presumptions
described in88 718.304, 718.305, and 718.306. Section 718.304 requires X-ray, biopsy or equivaent
evidence of complicated pneumoconioss, a condition not present in this case.  Section 718.305 is not
applicable because this dam was filed after January 1, 1982. § 718.305(e). Section 718.306 is only
applicable in the case of a deceased miner who died before March 1, 1978. Since none of these
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presumptions is applicable, the existence of pneumoconiosis has not been established under §
718.202(a)(3).

Physicians' opinions, § 718.202(a)(4)

The fourthway to establishthe existence of pneumoconios's under § 718.202isset forthasfollows
in subparagraph (a)(4):

A determination of the existence of pneumoconiosis may aso be made if
a physcan exerciasng sound medicad judgement, notwithsanding a
negative x-ray, finds that the ming suffers or suffered from
pneumoconioss asdefined in§ 718.201. Any suchfinding shal bebased
on objective medica evidence such as blood gas studies,
electrocardiograms, pulmonary function studies, physica performance
tests, physicd examinaion, and medical and work histories. Such a
finding shall be supported by areasoned medica opinion.

Section 718.204(a) defines pneumoconioss as “achronic dust disease of the lung and itssequel ae,
induding respiratory and pulmonary impairments, arisng out of coal mine employment” and “includesboth
medical, or ‘clinical’, pneumoconios's and satutory, or ‘legd’, pneumoconioss.” Section 718.201(a)(1)
and (2) defines clinical pneumoconiosis and legd pneumoconiosis. Section 718.201(b) dtates:

[A] disease ‘aigng out of coal mine employment’ includes any chronic
pulmonary disease or respiratory or pulmonary imparment sgnificantly
related to, or substantialy aggravated by, dust exposure in cod mine
employment.

Because the physcians cons dered pulmonary functionand arterial blood gasstudiesin determining
the presence of pneumoconioss, the results of thesestudiesare summarized below. Asthere are numerous
invaidations and vaidations of the pulmonary function studies and the physicianswho provided opinions
in this case relied in part on these tests, | firg determine the vaidity of these tests and then address the

respective physcian opinions.

DATE EX. PHYSICIAN AGE FEV1 FvC MVV FEVY EFFORT QUALIFIES
NO. FvC
10/29/98 | DX 24 | Ahluwalia 74 2.92 4.06 86 72% Good No
08/23/00 | DX 6 R. Kraynak 76 0.91 172 19 52% Good Yes
1.37* 2.99* 28* 45%* Good* Yes*
01/11/01 | EX 15 Levinson 76 2.56 275 76 9% Poor No
2.78* 3.24* 59* 83%* Poor* No*
02/26/01 | CX 8 M. Kraynak 7 1.09 1.65 58 66% Good Yes
1.51* 2.12* 57* 71%* Good* Yes*




DATE EX. PHYSICIAN AGE FEV1 FvC MVV FEVY EFFORT QUALIFIES
NO. FVC
08/14/01 | CX 13 R. Kraynak 77 161 2.80 75 60% Good Yes

* post-bronchodilator

August 23, 2000 Pulmonary Function Study

Dr. Sander Levinson(Board-certified in Internd Medicine and Pulmonary Disease) reviewed the
tracings of the August 23, 2000 pulmonary function study and in a report of September 25, 2000
invaidated this study. (DX 7) He noted poor effort and “excessve variability of FEV1's[sc].” (DX 7)
On November 13, 2000, Dr. Levinsonreviewed the tracings again and reiterated this opinion, noting that
the variahility was greater than 500 mls,, in excess of the variability permitted by the regulations. (EX 7)
Inareport of January 4, 2001, Dr. Raymond Kraynak (Board-dligible in Family Practice) countered that
the MVVs showed good effort, and that the variability in FEV 1 was less than 100ml. (CX 1) | find that
Dr. Levinson's report is entitled to more weight than Dr. Kraynak’s report because of the former
physician’s superior credentials. Based on the foregoing, | find that the August 23, 2000 pulmonary
function study is not vaid.

January 11, 2001 Pulmonary Function Study

In areport dated June 20, 2001, Dr. John P. Smdaro (Board-certified in Internd Medicine and
Medical Diseases of the Chest) invdidated the January 11, 2001 pulmonary function test Sating that there
was “too much variation in spirometers.” (CX 16, 17) In areport dated June 21, 2001, Dr. Michad A.
Venditto (Board-certified inInternal Medicine and Medica Diseases of the Chest) invalidated the January
11, 2001 for the same reason. (CX 18, 19) In hisreport of March 27, 2001, Dr. Levinson acknowledged
that Claimant used “very poor effort” inthis sudy. However, giventhat pulmonary functiontests are effort-
dependent, and spurioudy low vaues are possible but spurioudy high vauesare nat, this sudy would il
tend to be amore rdiable indicator of Claimant’ s current lung functionthanthe August 23, 2000 study that
preceded it. See Andruscavage v. Director, OWCP, No. 93-3291, dip op. a 9-10 (3d Cir., February
22, 1994) (“medicd literature supports...the conclusion that [pulmonary function studies| which return
disparately higher vaues tend to be more rdiable indicators of an individud’s respiratory capacity than
those with lower values’). For thisreason, | find that the January 11, 2001 pulmonary functionstudy has
some probative vaue.

February 26, 2001 Pulmonary Function Study

Dr. Levinsoninvdidated the February 26, 2001 pulmonary functionstudy inareport of March 20,
2001. (EX 8) He found “marked and excessve variability” between the FEV1s, and aso found that
Claimant did not use* continuous maxima effort throughout theforced vitd capacity attempt.” Dr. Levinson
opined that Claimant was “sucking ar back in to hislungsin the course of his supposed exhdation.” (EX
8) Inareport dated May 2, 2001, on review of the origina tracings, Dr. Levinsonreiterated the opinion
summarized above. (EX 10) Dr. Robin Kaplan (Board-certified in Internal Medicine and Pulmonary
Disease) dsoinvaidated this study inareport of March 22, 2001. (EX 9) Dr. Kaplan stated that the study
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showed “faulty technique’ demonstrated by the “dope of the expiratory tracing [...] decreasing during the
latter haf of each effort, when it should be increesing, or levding off.” He dso noted “submaxima and
variable effort” as shown by “variation [in the forced tracings] that far exceeds the maximum” alowed by
the regulations. (EX 9)

In reports dated April 3, 2001 and June 14, 2001, Dr. Matthew Kraynak (Board-certified in
Family Medicine) reviewed the reports of Dr. Levinsonand Dr. Kaplanand generdly disagreed with their
findings, sating that the studies showed good effort and that the FEV 1s showed lessthan 100 ml. variance.
(CX 9, 10, 11, 20) | find that Dr. Levinson’s and Dr. Kaplan's reports are entitled to more weight,
however, because they are better reasoned and detailed, and because these two physicians have superior
credentials to those of Dr. Kraynak. Thesgnificantly higher vaues of the January 11, 2001 test, which are
practically contemporaneous withthis sudy, support the andyss by Dr. Levinson and Dr. Kgplan that the
vaues onthe later study are aresult of poor effort. In addition, the February 26, 2001 pulmonary function
study included no flow-volume loop as required by the regulaions.” Based ontheforegoing, | find that this
pulmonary function study is not vaid.

August 14, 2001 Pulmonary Function Study

Dr. Kaplan invaidated the Augugt 14, 2001 pulmonary function study in areport of August 28,
2001. (EX 11) He reported that the study showed “submaximd effort” as indicated by comparing the
MVV measurements to the FEV 1 measurements. He noted that “with abest effort FEV 1.0 of 1.61 liters,
the maximum expected MVV [would be] 64.4 litersper minute’ and that inthis case, the MVV was 75.5
liters “strongly suggest[ing] that the FEV 1.0 was the result of a submaximd effort.” (EX 11) Dr. Gregory
Fno (Board-certified in Interna Medicine and Pulmonary Disease) invaidated this test on September 10,
2001. (EX 12, 16) He wrote that the FVC tracings “show[] alack of an abrupt onset to exhdation, a
hesitancy and inconsistency in expiratory flows, a premature termination to exhdation before5 seconds,
alack of plateauing in the expiratory curves, alack of reproducibility in the expiratory curves, and a
complete lack of patient effort and cooperation. (EX 12) He aso invalidated the MVVs due to a
“breathing frequency less than 60 breaths per minute, erratic tidd volumes, and tidal volumes measuring
less than 50-60% of the observed forced vitd capacity.” (EX 12) Findly, in areport of September 5,
2001, Dr. Levinson concluded the forced vita capacity curves showed “ marked hesitation in the course
of exhdation with variousinterruptions.” (EX 13) He aso reported that the flow volume curves showed
“discontinuation between inhdationand exhdation” whichdemonstratesinterrupted breathing and that the
MVVsindicated a*“varigble and inconsstent effort.” (EX 13)

Dr. Smdaroand Dr. Venditto vaidated the August 14, 2001 study on September 25, 2001 and
October 2, 2001 respectively. (CX 21) Smilarly, Dr. David S. Prince (Board-certified in Interna
Medicine and Pulmonary Disease) vdidated this study on November 28, 2001 (exhibit marked as*CX
22"). Thelatter report exceedsthe number of validations| found permissible a the hearing, and therefore,

"Any ventilatory study performed after January 19, 2001 must contain the results of flow versus
volume (flow-volume loop) and the FEV,/FV C ratio must be expressed as a percentage. 88 718.104(b)
and 718.103(a).
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| do not consider it here. See supran. 2. However, even had this last exhibit been received into evidence
there would be then be an equal number of vaidations and invdidations. Asit stands, the invadidations
outweigh the vaidations, and the credentias of the physicians who invalidated this report persuade methat
the pulmonary function study is not valid and does not accurately represent Claimant’ s lung function.

The record contains two arterid blood gas studies:

DATE EX. PHYSICIAN pCO2 PO2 QUALIFIES
NO.
03/27/01 EX 15 Levinson 37 92 No
42*% 91* No*
09/07/00 DX 11 R. Kraynak 42 68 No

* post-exercise

Thefdlowingphysciansrendered opinionsinthiscase: Drs. Langon, Kraynak, Levinson, and Fino.
Their repective opinions are summarized below.

In abrief, undated letter, Dr. JamesP. Langon (Board-certified in Family Practice) reported that
he has been Clamant’ streating physciangnce 1992. (CX 14, 15) Hereported that hetrested Claimant’s
coronary artery and gout, and noted that Clameant had “ complained of problems withshortness of breath”
and that he had * pulmonary fibrosis on chest x-ray.” Dr. Langon concluded that Claimant’s “long history
of working around the coal mines’ contributed to his pulmonary fibross and may have been afactor inhis
coronary artery disease and subsequent heart attack. Dr. Langon’s treatment notes, also of record, give
no ingght into his reasoning and ultimate diagnosis of coal workers' pneumoconioss. (DX 24) DespiteDr.
Langon's status as Claimant’s treating physician, | am not persuaded that his opinion is entitled to
“contralling” weight after consideration of the factorsof § 718.104(d). First, from hisreport it gppearsthat
Dr. Langon trested Claimant primarily for hisnon-respiratory conditions (i.e., his coronary artery disease
and gout). Also, there is no indicetion that Dr. Langon obtained “superior and relevant information
concerning the miner’ scondition” in the course of his trestment of Claimant. § 718.104(d)(4). For these
reasons, | do not give Dr. Langon's report any weight, let done contralling weight, as it is not well-
reasoned or detailed.?

Dr. R. Kraynak examined Clamant on August 23, 2000. (DX 9) In areport dated August 24,
2000, he reported that Claimant had a 55-year coal mine employment higtory, and “less than 10 pack-
year” cigarette smoking histiory. Upon physica examination of Claimant, Dr. Kraynak noted an increased
AP diameter, normal findings on pa pation and percussion of Claimant’s chest and lungs, and wheezing on
auscultation.  He reported that Claimant’s subjective complaints included daily sputum production and
wheezing, coughing, and shortness of breath. Dr. Kraynak reported X-ray evidence of pneumoconioss
(%2) and that arterid blood gas studies showed “hypoxemiaon room air.” Dr. Kraynak diagnosed coal

8Eveniif | found that Dr. Langon's opinion was entitled to weight, as will be discussed below, the
opinion is ill outweighed by the contrary probative evidence of record. § 718.104(d)(5).
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workers pneumoconiosis due to “coal dust exposure,” and “ status-post coronary artery bypass graft.”
(DX 9) In adeposition of May 11, 2001, Dr. Kraynak reiterated his conclusion that Claimant had
pneumoconiosis. (CX 12, p.12-13) He dso reterated his disagreement with the invaidations of the
August 23, 2000 and the February 26, 2001 pulmonary function studies. (CX 12, p.6-8) Dr. Kraynak
tetified that he credited the positive X-ray reports over the negative X-ray reports based on Clamant’s
long history of cod mine employment. (CX 12, p.22) Although | find that Dr. Kraynak’ s report is more
detailed than that of Dr. Langon, the objective data he gathered does not support his conclusion. Dr.
Kraynak relied inpart oninvaid pulmonary studieswhendiagnosing Claimant, and relied on positive X -ray
interpretetions of the Augugt 23, 2000 X-ray which were ultimatdy outweighed by the negetive
interpretations. Dr. Kraynak aso conceded that heisthe only physician who found cyanosis or wheezing.
Moreover, Dr. Kraynak performed no cardiac testing and acknowledged that Claimant’ sweight could be
the cause of his breething complaints. (CX 12, p.19-21) Thesefactorsdiminishtheweight to begivenDr.
Kraynak’s opinion. Although heis Clamant’s “treating physician” for purposes of Claimant’s pulmonary
condition, at the time of hisdeposition, Dr. Kraynak had treated Claimant for lessthanayear and had seen
himonly 3 or4times. (CX 12, p.17) | find that thesefactors certainly weigh againg attributing “ controlling”
weight to Dr. Kraynak’ s opinionpursuant to 8 718.104(d). Asitis, for the reasons outlined above, | find
that his opinion is entitled to only minima weight.

Dr. Levinson examined Claimant on January 11, 2001 and reviewed Claimant’ smedical records.
(EX 15) In areport of March 27, 2001 Dr. Levinson reported that Claimant’s lungs were clear to
percussionand auscultation, and that Claimant’ sextremities showed no edema, cyanosis, or dubbing. An
electrocardiogram showed evidence of Idt atrid enlargement, occasiona premature ventricular
contractions, and evidence of prior openheart surgery. Dr. Levinson reported that a chest X-ray showed
no evidence of pneumoconiosis. He noted that his January 11, 2001 pulmonary function study showed
poor effort, but even with poor effort, only aminor reduction in the vita capacity withnorma FEV 1. Dr.
Levinsonreported that the arteria blood gas studieswere normal and demonstrated anexcdlent response
to exercise. He concluded that Claimant did not have cod workers pneumoconiods, or any “indugtrid
pulmonary disease” (EX 15) Dr. Levinson reported that the October 29, 1998 pulmonary function study
was “within normd limits’ and again even with poor effort, the current pulmonary function sudy revealed
only a smal reduction in vitd capacity. He also reported normal arterial blood gas test results. Dr.
Levinson found that Clamant's other medica conditions, including progate problems,
hypercholesterolemia, history of coronary bypass, were dl unreated to this coal mine employment. Dr.
Levinson found no evidence of pneumoconioss.

Dr. Levinson aso tedtified in adeposition on April 30, 2001. Inregardsto his January 11, 2001
pulmonary function study, Dr. Levinson reported that despite Claimant’s poor effort, there was
improvement inClaimant’sFV Csand FEV 1spost-bronchodilator. Henoted that the MVVsarethe most
effort-dependent, and the fact that this vadue showed reduction post-bronchodilator and the FVCs and
FEV1s had improved, indicated to him that the vaidions were “more related to effort rather
than...reversbility or improvement rel ated to bronchodilator becauseit’ scontradictory.” (EX 18, p. 20-21)
He reiterated that despite the poor effort, Clamant’s pulmonary function study vaues were dill fairly
normd. He did not find evidence of pneumoconios's because Claimant’s symptoms were non-specific,
there were no abnormdlities on physical examinationsuggestive of coal workers' pneumoconios's, the chest
X-rays were negative, the pulmonary functionstudy resultswereinvdid (but ill fairly normd), the arterid
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blood gas study vaues were excdlent, and the eectrocardiogram testing did not indicate any cardiac
condition or impairment related to alung disorder. (EX 18, p.23-24) | find that Dr. Levinson'sreport is
well-reasoned and entitled to significant weight.

On April 12, 2001, Dr. Gregory Fino (Board-certified in Internal Medicine and Pulmonary
Disease) conducted a review of Claimant’s medical records. (EX 16) He concluded that Clamant had
norma pulmonary function inlight of the vaid pulmonary functions studies of record—especidly in light of
Clamant's four vessel coronary bypass surgicd graft. Dr. Fino saw no evidence of coa workers
pneumoconios's, or an* occupationaly acquired pulmonary condition.” After reviewing additiona medica
evidence, Dr. Fino stated that his opinionwas unchanged. (EX 17) At adeposition of May 18, 2001, Dr.
Fno reiterated that the pulmonary function studies performed onFebruary 26, 2001 and August 23, 2000
wereinvdid due to poor reproducibility and poor effort. (EX 19, 14-17) Headso reiterated that Claimant
did not have coa workers pneumoconioss or an “occupationdly-related pulmonary condition,” and
opined that any shortness of breath was due to coronary artery disease and Claimant’ s deep gpnea. (EX
19, p.17-18)

The medica evidence aso includes records from PennState Geisnger Hedlth System, which
document Claimant’s trestment for BPH, deep apnea, exertiona angina pectoris, and carpa tunnel
syndrome. (DX 24) Inaddition, recordsfrom St. Joseph’sMedical Center discuss Claimant’ smyocardia
revascularizetion in April 2000. (DX 10) Notably, in October 1997, Dr. Josgph A. Cable (qudifications
not of record) conducted anocturnal deep study because of Clamant’ scomplaintsof snoring. At thistime,
Dr. Cable reported no evidence of cyanosis, dubbing, or edemain Claimant’ sextremitiesand he reported
that Claimant’ slungs showed normal expansionand were clear bilaterdly. (DX 24) These hospital records
do not support afinding of pneumoconios's.

The opinionof Dr. Kraynak does not establish the presence of pneumoconios's asit issgnificantly
outweighed by the contrary opinions of Dr. Levinsonand Dr. Fino.® As described above, the opinions of
Dr. Levinson and Dr. Fino are more thorough in their discussion of laboratory and physical examination
findings and the miner’ smedicd history, in contrast to that of Dr. Kraynak. Inaddition, Dr. Levinson and
Dr. Fino have superior credentials. Therefore, | find that the opinions of Dr. Levinson and Dr. Fino
outweigh that of Dr. Kraynak.

Inconclusion, | find that the physicians opinionevidencedoesnot support afinding of the presence
of pneumoconioss. §718.202(a)(4).

Congdering dl the medica evidence together pursuant to 8 718.202(a), | find that Claimant has
failed to establish the presence of pneumoconiosis.

°Asdescribed above, Dr. Langon’s report is flawed and entitled to no weight. Moreover, had this
opinionbeen entitled to some weight, because of their superior credentids, Dr. Levinson'sand Dr. Fino's
respective opinions are of sgnificantly more weight.
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2. Pneumoconiosis Due to Cod Mine Employment

Asauming arguendo that Claimant had established the presence of pneumoconiosis, he must dso
establish that his pneumoconiosis arose at least in part out of cod mine employment. Miners with a cod
mining history of at least 10 years bendfit fromarebuttable presumptionthat the pneumoconios's arose out
of such employment. § 718.203. In the ingtant case, Clamant has established 43 years of cod mine
employment and, therefore, the presumption would have beeninvoked. Employer presented no evidence
to contradict such a presumption. As noted above, however, Claimant has not established the presence
of pneumoconioss.

Based on the foregoing, Claimant has not established this dement of entitlement.

3. Totd Disability

Clamant must firg establishthat heistotaly disabled due to arespiratory or pulmonary condition.
Totd disability isdefined in § 718.204(b)(1) asfollows:

[A] miner shdl be considered totally disabled if the miner hasa pulmonary
or respiratory imparment which, slanding alone, preventsor preventedthe
miner (i) From performing his or her usud cod mine work; and (ii) From
engaging in [other] gainful employment inamine or mines.... .

Nonpulmonary and nonrespiratory conditions which cause an “independent disability unrelated to the
miner’ spulmonary or respiratory disability” have no bearingontotal disability under the Act. § 718.204(a);
see adlso Beatty v. Danri Corp., 16 BLR 1-1(1991), &ff’ das Beatty v. Danri Corp. & Triangle Enterprises,
49 F.3d 993, 1000 (3d Cir. 1995). However, revised § 718.204(a) further provides:

If, however, a nonpulmonary or nonrespiratory condition or disease
causes achronic respiratory or pulmonary imparment, that conditionshdl
be considered in determining whether the miner was totdly dissbled
[under the Act].

Section 718.204(b)(2) setsforththe criteriafor establishing total disability. A presumption of total
disability is not established by a showing of evidence qualifying under a subsection of 8 718.204(c), but
rather such evidence shal establish totd disability in the absence of contrary evidence of grester weight.
Geev. W.G. Moore & Sons, 9 BLR 1-4 (1986). All medica evidence relevant to the question of totdl
disability must be weighed, like and unliketogether, with Claimant bearing the burden of establishing total
disability by a preponderance of the evidence. Refferty v. Jones & Laughlin Sted Corp., 9 BLR 1-231
(1987).

Claimant may establishtotad disability in one of four ways. pulmonary functionstudy; arteria blood
gas sudy; evidence of cor pulmonde withright sided congestive heart failure; or reasoned medica opinion.
§ 718.204(c)(1)~4) and § 718.204(b)(2)(i)iv).
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In order to establishtotal disability through pulmonary functiontests, (ie, by “quaifying” tests) the
FEV; must be equd to or lessthanthe vaueslised in Table B1 (maes) or Table B2 (females) of Appendix
B to this part and, in addition, the tests must dso revedl ether: (1) vaues equd to or lessthan those listed
in Table B3 (maes) or Table B4 (femdes) for the FVC test, or (2) vauesequal to or less than those listed
in Table B5 (mdes) or Table B6 (femdes) for the MVV tet or, (3) a percentage of 55 or less when the
resultsof the FEV , test are divided by the results of the FV C tests. § 718.204(c)(1)(i)—iii) and § 718.204
(b)(2)(H(A)HC). Assessment of pulmonary function study results are dependent on Claimant’s height,
whichwas recorded most frequently as 72 inches. | used that height in eval uating the studies. Protopappas
v. Director, 6 BLR 1-221 (1983).

As outlined above, | found that the three pulmonary functionstudies that yidded qudifying results
wereinvdid. Therefore, the pulmonary function study evidence is not sufficient to establish totd disability
under the provisions of § 718.204(b)(2)(i).

None of the arteriad gas studies yielded qudifying results. Claimant has not established totd
disability under the provisons of § 718.204(b)(2)(ii).

Under 8§ 718.204(b)(2)(iii), total disability can also be established where the miner had
pneumoconiosis and the medica evidence shows that he suffers from cor pumonae with right-sided
congestive heart faillure. Thereisno record evidence of cor puimonae with right-sided congestive heart
falure

The remaining means of etablishing total disability is with the reasoned medical judgment of a
physicianthat Claimant’ srespiratory or pulmonary conditionprevents him from engaging in his ususad cod
mine work or comparable and ganful work. Such an opinion must be based on medicaly acceptable
clinical and laboratory diagnostic techniques. 8 718.204(b)(2)(iv).

In his undated report, Dr. Langon concluded that Claimant was permanently and totally disabled
and that “Black Lungisadgnificant underlying cause.” (CX 14) Thisopinion is not entitled to any weight,
asthere is no reasoning provided for its conclusion.

Inhisreport of August 24, 2000, Dr. Kraynak concluded that Claimant had a* severe” impairment
and that he could not perform his previous coa mine employment. Dr. Kraynak also found that Clamant’s
carpal tunnd syndromewas dso disabling. (DX 9) In hisdepostion testimony, Dr .Kraynak reiterated
this concluson. (CX 12, p.12-13) Dr. Kraynak’ s opinion was based on his work, socid, and medica
histories, subjective complaints; review of medica records; physica examinaion; and dinicd studies. (CX
12, p.12)

In hiswritten report, Dr. Levinson concluded that from a pulmonary standpoint, the miner could
performhis previous coal mine employment. Specificaly, Dr. Levinson reported that Claimant’s“residud
pulmonary capacities [would alow him] to perform work smilar to his previous work in the cod mining
indugtry.” (EX 15) In hisdepogtion of April 30, 2001, Dr. Levinson reiterated hisconclusion that Claimant
has no disability due to coal workers' pneumoconioss nor any related pulmonary condition. (EX 18, p.24-
25) He based his opinion on the fact that the pulmonary function studies demonstrated a “ substantial
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retention of pulmonary functioncapacity,” and that arteria blood gasses showed “no subgtantia decline or
imparment that would indicate thet [Claimant] has...alimitation in his oxygenation.” Findly, Dr. Levinson
a so noted that his physica examinationof Clamant showed no pulmonary impairment. (EX 18, p.24-25)

Dr. Fino saw no evidence of a respiratory or pulmonary disability and reported that from a
respiratory standpoint, Claimant could perform his last cod minework or a*job requiring smilar effort.”
(EX 16) After reviewing additiond medicd evidence, Dr. Fino reiterated his opinion that Claimant’s
disability isdue to coronary artery disease and that he has no evidence of disability fromlungdisease. Dr.
Fino noted that the pulmonary functionstudy of August 23, 2000 wasinvaid. (EX 17) Headsowrotethat
“evenif | had assumed the presence of coa workers pneumoconiasss, it would have played no rolein his
disgbility.” In hisdeposition of May 18, 2001, Dr. Fino explained that the basisfor his concluson wasthat
the October 28, 1998 pulmonary functionstudy showed that Claimant had “no difficulty getting ar into or
out of his lungs” (EX 19, p.11) He dso dated that “the vaid objective lung function studies show no
imparment, Dr. Levinson’' sFEV 1 from 2001 shows no imparment, and the exercise study performed by
Dr. Levinson shows no drop in the PO2 with exercise.” (EX 19, p.17)

For reasons smilar to those set forthabove, | find the opinions of Dr. Levinsonand Dr. Fino to be
the most persuasive. In particular, their conclusons regarding Clamant’s pulmonary capecity are well
supported by the results of the conforming laboratory studies. In addition, their quaifications are superior
to those of Dr. Kraynak. Based on the thorough, well-reasoned, and well-supported medical opinions of
Drs. Levinson and Fino, | find that Clamant has not established tota disability under the provisons of §
718.204(b)(2)(iv).

Based onthe foregoing, on congderationof dl of the evidence, like and unlike, I find that Claimant
has not established tota disability under § 718.204(b).

4. Totd Disability
Asauming arguendo that Claimant had proventota disahility, thereisinsufficient evidencethat this
total disability arose out of a pneumoconioss. The reasons for attributing more weght to the opinions of
Dr. Levinson and Dr. Fino gpply to this issue and outweigh the opinion of Dr. Kraynak.
Based on the foregoing, Claimant has not established this dement of entitlement.

E Concluson

AsClamant hasfaled to establishany dementsof entitlement, heis not entitled to benefits and his
clam for benefits under the Act must be denied.

ATTORNEY FEE

Theaward of an atorney’ s fee under the Act is permitted only in casesinwhich Clamant isfound
entitled to benefits. Since benefits are not awarded in this case, the Act prohibits the charging of any fee
to the Claimant for representation services rendered in pursuit of the claim.
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ORDER

The clam of CLARENCE F. POLUKIS for benefits under the Act is DENIED.
A

Robert D. Kaplan
Adminigrative Law Judge

NOTICE OF APPEAL RIGHTS. Pursuant to 20 C.F.R. 725.481, any party dissatisfied with this
Decision and Order may apped it to the Benefits Review Board within 30 (thirty) days from the date of
this Decisionby filinga Notice of Appeal withthe BenefitsReview Board at P.O. Box 37601, Washington,
D.C. 20018-7601. A copy of this notice must also be served on Dondd S. Shire, Associate Salicitor,
Room N-2117, 200 Congtitution Avenue, N.W., Washington, D.C. 20210.




